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REPORT AND RECOMVENDATI ON
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This action is before the court for judicial review of the final
deci sion of defendant Conmm ssioner of Social Security denying the
application of plaintiff Audra M Reynolds for disability insurance

benefits and suppl enmental security incone under Title Il and Title XV
of the Social Security Act (the Act), 42 U S. C. 88 401, et seqg., and

1381 et seq. The action was referred to the undersigned United States
Magi strate Judge for a recommended di sposition under 28 U S.C. 8§ 636(b).

1. Background
On May 8, 2002, plaintiff applied for disability benefits. She
al | eged she becane disabled on May 31, 1996, at the age of 23, 2 due to
ast hma, depression, and back pain. (Tr. 144, 215, 300). 3 She | ater
anended her all eged onset date to January 31, 1999. (Tr. 28.)

M chael J. Astrue becane the Comm ssioner of Social Security on
February 12, 2007. Pursuant to Rule 25(d)(1) of the Federal Rules of
Civil Procedure, Mchael J. Astrue is substituted as defendant in this
suit. 42 U S.C. § 405(9Q).

2Plaintiff was born on May 29, 1972. (Tr. 144.)

SPlaintiff previously filed applications for benefits in 2001,
whi ch were denied adm ni stratively. She alleged she was unabl e to work
since May 31, 1996, due to asthma, back pain, and depression. She did
not pursue any further action on these applications after they were
denied. (Tr. 13, 60, 63, 108, 129.)



Followng an evidentiary hearing on Cctober 4, 2005, an
adm nistrative law judge (ALJ) denied benefits on Decenber 15, 2005
(Tr. 13-23.) Because the Appeals Council denied review of the ALJ's
decision (Tr. 5-7), it becanme the final decision of the Comm ssioner for
review in this action

2. Ceneral Legal Principles

The court’s role on judicial review is to determ ne whether the
Comm ssioner’s findings are supported by substantial evidence in the
record as a whol e. Pel key v. Barnhart, 433 F.3d 575, 577 (8th Cr.
2006) . “Substantial evidence is relevant evidence that a reasonable

m nd woul d accept as adequate to support the Conm ssioner’s concl usion.”
Id. In determning whether the evidence is substantial, the court
considers evidence that detracts from as well as supports, the
Comm ssi oner's decision. See Prosch v. Apfel, 201 F.3d 1010, 1012 (8th
Cr. 2000). So long as substantial evidence supports that decision, the

court may not reverse it because substantial evidence exists in the
record that woul d have supported a contrary outconme or because the court
woul d have decided the case differently. See Krogneier v. Barnhart, 294
F.3d 1019, 1022 (8th Cr. 2002).

To be entitled to disability benefits, a claimnt nust prove she

is unable to performany substantial gainful activity due to a nedically
determ nabl e physical or mental inpairment that would either result in
death or which has lasted or could be expected to last for at |east 12
nonths. See 42 U S.C. 88 423(a)(1)(D, (d)(1)(A), 1382c(a)(3)(A). A
five-step regulatory franework governs the evaluation of disability in
general. See 20 C.F. R 88 404. 1520, 416.920; see al so Bowen v. Yuckert,
482 U. S. 137, 140-42 (1987) (describing the five-step process); Fastner
v. Barnhart, 324 F.3d 981, 983-84 (8th Cr. 2003). |If the Conm ssioner
finds that a claimant is disabled or not disabled at any step, a

decision is made and the next step is not reached. 20 CF. R 8§
404. 1520(a) (4) .

Here, the Conm ssioner determned that plaintiff did not have any
past relevant work, but that there were sedentary jobs in significant
nunbers in the national econony that she can do. At this step, the
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burden shifted to the Conmi ssioner to prove that there is work in the
econony that plaintiff can do. Harris v. Barnhart, 356 F.3d 926, 931
n.2 (8th Cir. 2004).

3. Decision of the ALJ
In a Decenber 15, 2005, decision denying benefits, the ALJ found
that plaintiff suffered fromdegenerative di sc disease, osteoarthritis,

chronic obstructive pulnmonary disease (COPD), and obesity, and that
these inpairnments in conbination were severe. (Tr. 17.)

The ALJ found that plaintiff has no past relevant work. But he
found that based on her age, residual functional capacity (RFQ),
education, and past work experience, there were jobs existing in
sufficient nunbers in the national econony that she can perform (Tr.
14.)

The ALJ considered all of the nedical records, including the RFC
assessnent conpleted by Theodore W Roberts, MD., # the psychiatric
evaluation of Dr. K P.S. Kamath, MD., ® the neurol ogi cal evaluation

“From October 1999 wuntil July 2005, plaintiff frequently visited
Theodore W Roberts, MD., her treating physician, for a variety of
i npai rments. On July 15, 2005, Dr. Roberts conpl eted an RFC assessnent
of plaintiff. He opined plaintiff suffered from COPD, chronic |ow back
pai n, osteoarthritis, and obesity. He opined plaintiff could [ift 20
pounds occasionally, and 10 pounds frequently. She could stand or wal k
for 2 hours in an 8 hour workday, and could sit for six hours. He
opined that her ability to push or pull with her upper extremties was
limted, that she could occasionally clinb, balance, stoop, kneel,
crouch and craw, and that she had no rmanipulative, vi sual ,
conmuni cative, or environnental |imtations. He noted her COPD caused
occasi onal wheezing which limted her physical activity, along with her
obesity, |ow back pain and osteoarthritis. (Tr. 496-500.)

SOn April 2, 2002, plaintiff visited K P.S. Kamath, MD, for a

consul tive exam at the request of the Conmm ssioner. She was pl easant
and cooperative, had a normal nood and relevant, coherent, and
appropriate speech. She was fully oriented and did not appear

psychoti c. Dr. Kamath opined plaintiff had dysthym c disorder,

generalized anxiety disorder, personality disorder, and assigned her a
@ obal Assessnent of Functioning score of 60, indicating noderate

synpt ons.

Dr. Kamath noted that, in spite of her troubl ed past, plaintiff was
coping quite well. He opined her ability to performdaily activities
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conpleted by Robert E. Gardner, MD., and the opinion of consultive
psychol ogi st Dr. Joan Singer. ® (Tr. 16-20.)

The ALJ considered plaintiff’'s testinony, her subjective
conplaints, and her past.’” He found variously that her activities of
daily living were uninpaired but that her limtations in the stated
areas of living related to her physical inpairnments. (Tr. 17, 21.) She
was able to clean, shop, cook, and travel, pay her bills, maintain a
residence, care for her children and her own groom ng and hygi ene, use

was “good” and that she could conprehend and follow instructions and
performsinple repetitive tasks, but that her ability to handl e stress
and pressures froma work routine were “poor.” He noted there was sone
degree of social isolation, but that she was able to care for her basic
needs. (Tr. 643-45.)

0n July 9, 2002, non-exam ning psychol ogi st Joan Singer, Ph.D.

conpleted a Mental RFC Assessnent of plaintiff. (Tr. 255-57.) She
based her opinions on plaintiff’'s diagnosis of affective disorders and
anxi ety related disorders. (Tr. 241.) Dr. Singer opined plaintiff was
not significantly limted in her ability to understand, renenber, and
carry out short and sinple instructions, perform activities within a
schedul e, maintain regul ar attendance, be punctual, sustain an ordinary
routine wthout supervision, make sinple work related decisions,
interact properly with the public and coworkers, maintain socially
appropriate behavior, and respond appropriately to changes in the
wor kpl ace setting.

Dr. Singer opined plaintiff was noderately inpaired in her
abilities to understand, renenber and carry out detailed instructions,
to mmintain attention and concentration for extended periods, to
complete a normal workweek and workday wthout interruption from
psychol ogically based synptons, and to perform at a consistent pace
wi t hout unreasonable rest periods. (Tr. 255-57.)

Plaintiff testified that she begins her days by taking 12 to 16
pills, then goes back to sleep. She does chores around the house, waits
for her children to get hone fromschool, then takes 6 nore pills. Her
daughters hel p her clean and cook dinner, then she takes 10 to 16 nore
pills and goes to bed. She does not have a car, but does have a
driver’s license. She grocery shops once a nonth and takes her tine,
and nust use a cane to wal k. She does not do | aundry, and has gone to
church twice in a two nonth period. She testified that sonme of her
pills cause drowsiness. (Tr. 41-44.)

Plaintiff reported being physically and sexually abused as a child
by her stepfather. She also reported w tnessing her father get crushed
by a dunp truck when she was 4 years old, resulting in his death. She
was in foster care for nmost of her childhood. (Tr. 39, 644-45.)
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tel ephones and directori es, and use a post office. He found she was
able to interact with her sister-in-law and her children. Cting
Pol aski v. Heckler, 739 F.2d 1320 (8th Cir. 1984), the ALJ found that
plaintiff had consistent |low earnings, no treating or exam ning

physi cian’s opinion was consistent with that of disability, she snoked
despi te conpl ai ni ng of breathing probl ens, and she was obese. Plaintiff
was al so able to care for and carry a 25-pound child in 1999, during the
time she all eged she was di sabl ed. (Tr. 15-20.)

The ALJ found that plaintiff had the RFC to occasionally lift and
or carry 20 pounds and to carry 10 pounds frequently. She can stand or
wal k with normal breaks, for a total of at |least 2 hours in an 8-hour
wor kday, and she can sit for 6 hours. Her ability to push or pull is
limted to 50 percent in her upper extremties due to her COPD, and she
can occasionally clinmb ranps, stairs, |adders, ropes, and scaffolds, can
occasional ly bal ance, stoop, kneel, crouch, and craw, and has no
mani pul ative, visual, comrunicative, or environnental limtations. She
islimted to sinple, repetitive tasks, |low work stress, and needs to
be on oxygen for 80 percent of the day, which plaintiff can nove around
with. The ALJ found that plaintiff is not able to do a full range of
sedentary work, but that she can perform sonme sedentary work in the
nati onal econony. (Tr. 22.)

4. Plaintiff's ground for relief

Plaintiff argues that the decision of the ALJ, that plaintiff
sustains the RFC to perform sonme sedentary work, is not supported by
substantial evidence.

5. Di scussi on

The RFC is “the mpbst [a claimant] can still do despite” her
“physical or mental limtations.” 20 CF.R 8 404.1545(a). VWhen
determining plaintiff’s RFC, the ALJ mnust consider “all relevant

evidence,” but ultimtely, the determ nation of the plaintiff’s RFC is
a nmedi cal question. Lauer v. Apfel, 245 F.3d 700, 704 (8th Cr. 2001).
As such, the determination of plaintiff's ability to function in the




wor kpl ace must be based on sonme nedi cal evidence. 1d.; see also Nevland

v. Apfel, 204 F.3d 853, 858 (8th G r. 2000).
The ALJ found plaintiff’'s inpairnments limted her RFC as foll ows:

she can occasionally lift and/or carry 20 pounds, frequently
lift and/or carry 10 pounds, stand and/or walk, w th normal
breaks, for a total of at least 2 hours in an 8-hour workday,
sit, with normal breaks, for a total of about 6 hours in an
8- hour wor kday, push and/or pull, including the operation of
hand and/or foot controls, such as working in a factory, is
limted in her upper extremties to 50% secondary to her
chronic obstructive pulnmonary disease, where she can
occasionally clinb ranps and stairs, occasionally clinb
| adders, ropes and scaffolds, occasionally balance, stoop,
kneel, crouch and craw, with no manipulative limtations,
no visual limtations, no communicative |limtations and no
envi ronnent al limtations; and a limtation to sinple,
repetitive tasks and to | ow stress work, with the need to be
on oxygen for 80% of the workday, which the clainmant could
nove around w th.

(Tr. 22.)

This RFC assessnment is based on the assessnent conpleted by Dr.
Roberts, her treating physician. When determning the RFC, “[t]he
opinions of the claimant's treating physicians are entitled to
controlling weight if they are supported by and not inconsistent with
t he substantial nedical evidence in the record.” Storno v. Barnhart,
377 F.3d 801, 805 (8th Cr. 2004). *“Such opinions are given | ess wei ght
if they are inconsistent with the record as a whole or if the

concl usi ons consist of vague, conclusory statenments unsupported by
medi cal ly acceptable data.” 1d. at 805-06; Singh v. Apfel, 222 F. 3d
448, 452 (8th Cr. 2000). “By contrast, ‘[t]he opinion of a consulting
physi ci an who exami nes a clai mant once or not at all does not generally
constitute substantial evidence.’” Singh, 222 F.3d at 452 (quoting
Kelley v. Callahan, 133 F.3d 583, 589 (8th Gr. 1998)). The ALJ nust
set forth his reasons for the weight given to a treating physician’s
assessnent. Singh, 222 F.3d at 452.

Here, the ALJ did consider the opinion of treating physician Dr.
Roberts when formul ating his RFC. However, the ALJ did not consider the
opinions of Dr. Roberts that plaintiff’s conditions |eft her unable to
wor k. On February 7, 2002, and again on June 5, 2003, Dr. Roberts



opi ned plaintiff was disabled and unable to work. 8 (Tr. 522-23, 514-
15.) \VWhile the ultimate determ nation of disability is left to the
Comm ssioner, Dr. Roberts’s opinions that plaintiff could not work
shoul d have been considered as part of the record as a whole. See
Vandenboom v. Barnhart, 421 F.3d 745, 750 (8th G r. 2005). There is no
indication in the record that the ALJ even considered these opinions

because he did not nmention themin his opinion.

Further, the ALJ did not nmention any nonexertional nental
limtations in his RFC beyond alinmtation to performsinple, repetitive
tasks and to low stress work. Nonexertional limtations are any
limtations besides strength that reduce a person’s ability to work.
Sanders v. Sullivan, 983 F.2d 822, 823 (8th Gr. 1992). Ment al
limtations are to be analyzed under 20 C.F.R 8§ 416.920a. The ALJ
di scussed plaintiff’s nental limtations in his opinion. He noted she

had noderate limtations in social functioning, mld limtations in
concentration, persistence and pace, but was able to function outside
of a highly supportive |iving arrangenment and i ndependently outside her
home. (Tr. 21.)

There is substantial nedical evidence on the record that plaintiff
suffered fromnental [imtations. Dr. Singer, a nonexam ning consultive
physi cian, opined that plaintiff had nmental |limtations of depression
and anxiety. She found plaintiff was noderately limted with regards
to concentration, persistence, and pace, the ability to carry out
detailed instructions, to set independent goals, and to conplete a
nor mal wor kweek. (Tr. 255-56.) Wiile the ALJ is not required to give

8These opinions were not conclusory statenents regarding
disability. Rather, on each of these occasions, Dr. Roberts filled out
a M ssouri state Medi cal Repor t I ncl udi ng Physi ci an' s
Certification/Disability Eval uation. On June 5, 2003, he reported that
plaintiff had a history of anxiety, depression and |ow back pain. He
stated his diagnoses of |ow back pain, hyperlipidema, anxiety,
depression, and asthma. (Tr. 514-15.) On both occasions, he concl uded
the reports by stating his determnation of plaintiff's "incapacity."
He used the form | anguage to find that "In my opinion this individual

has . . . a nental and/or physical disability which prevents [her] from
engaging in that enploynent or gainful activity for which his/her age,
training, experience or education will fit himlher. . . . In ny opinion
t he expected duration of disability/incapacity will be . . . 12 or nore
months . . . .." (Tr. 515, 523.)
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great weight to a consulting physician’s opinion, Kelley, 133 F.3d at
589, here, the ALJ stated that he found Dr. Singer’'s opinion “wel
rationalized,” and did not explain why he found it not credible.
Despite his finding that Dr. Singer’s opinion was well rationalized, he
does not adopt her findings and does not include these limtations in
plaintiff’s RFC assessnment. There is no nmedi cal evidence on the record
finding that plaintiff was only mldly limted wth regard to
concentration, persistence, and pace.

Furt her, Dr. Kamath, another consulting physician who net plaintiff
once, opined that plaintiff’s ability to handle stress and work-rel at ed
pressures was poor, and that she suffered from sone social isolation.
(Tr. 643-45.) The ALJ does not discredit this opinion. Plaintiff’'s
treating physician, Dr. Roberts, routinely diagnosed plaintiff wth
depression and anxiety, and plaintiff was taking a variety of drugs for
this condition, including Seroquel, ®Wellbutrin, R sperdal, ' Cynbal ta, *?
and Celexa.®® (Tr. 229.) See Depover v. Barnhart, 349 F.3d 563, 566
(8th Cr. 2003) (use of nedication a factor to be considered). Further,

plaintiff reported that this medication was often not working, or that
it caused side effects such as drowsi ness, which was not considered by
the ALJ. See Tate v. Apfel, 167 F.3d 1191, 1197 (8th Cr. 1999) (type,
dosage, effectiveness, and side effects of nedications are factors to

be consi dered).

°Seroquel is used to treat a variety of nmental or npod conditions,
such as bipolar disorder and schizophreni a. Webnd. cont dr ugs. (Last
visited May 17, 2007.)

Wel I butrin is used to treat depression. Wbnd.confdrugs. (Last
visited May 17, 2007.)

URi sperdal, or Risperidone, is used to treat a variety of nenta
or nmood conditions, such as bipolar disorder, schizophrenia, or
irritability associated with autism Webnd.com drugs. (Last visited
May 17, 2007.)

2Cynbalta is used to treat mmjor depression and nerve pain.
Webnd. com’ drugs. (Last visited May 17, 2007.)

13Cel exa is an antidepressant nedication. Webnd.confdrugs. (Last
visited May 17, 2007.)
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This evidence of plaintiff’s nonexertional nmental limtations is
rel evant, because the vocational expert testified that a person whose
ability to handle work stress was poor would not be able to engage in
consistent work activity. (Tr. 49-52.) Dr. Kamath, whose opinion the
ALJ recounted but did not expressly discredit, found that plaintiff’s
ability in this area was poor. Further, the ALJ's findings that
plaintiff was able to cook, travel, mamintain a residence, and take care
of her grooming are not supported by substanti al evidence. Plaintiff
testified her daughters hel ped her cook and she did not travel except
to the store once a nonth. She does not mmintain an independent
househol d because she lives with a friend, and at |east one exam ning
counsel or noted that plaintiff’s hygi ene was bad. (Tr. 600-02.)

Because there is substantial evidence on the record concerning
plaintiff’s nmental limtations, the ALJ' s decision should be renanded
for reconsideration of plaintiff’'s nental limtations and the opinions
of Dr. Roberts that plaintiff was unable to work, and for naking the
necessary express findings and concl usi ons.

RECOMVENDAT! ON
For the reasons set forth above, it is the recomendati on of the

under si gned that the decision of the Comm ssioner of Social Security be
reversed and remanded for further proceedings under Sentence 4 of 42
U.S.C. § 405(9).

The parties are advised that they have ten (10) days in which to
file witten objections to this Report and Reconmmrendation. The failure
to file tinely witten objections my waive the right to appeal issues
of fact.

/S David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on August 7, 2007.



